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QUESTIONS PRESENTED 
| 
1. Did not the Court commit reversible erser constituting 
lagrant abuse of discretion when he arbitraxzily overruled 
the ruling of the pre-trial commissioner and dismissed this 
cause for want of prosecution on Januery 8, 1968, 24 hours 
before this case was to be tried on its merits; and then 
refused to correct this action by vacating the order when 
a timely motion under Rule 60(b) of the Rules of Federal 
Civil Procedure was filed? 
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Jurisdictional Statement 


The appellants filed a civil compiaint against 


the appellees seeking compensatory and punitive damages under 


Section 303 of the Taft-HartleyAct and under the common law 


of the District of Columbia for ~alicious interference with 


contractual relations and personal property. Through a 
| 


process which is set out in the statement of the case, the 


case came to issue, was pre-tried and was set for trial on 
the merits on January 9, 1968. On January 8, 1968, the 
motions judge entered an order dismissing this cause for 
want of prosecution 24 hours before it was to be tried on 
the merits, for past breaches involving the pre-trial order 
which had been entered in the cause. A motion to set aside 
this action under Rule 60(b) was filed which was denied on 
February 1, 1968. Notice of appeal was timely filed. This 


appeal follows: 
Statement of the Case 


(All the matters set forth herein relate to the history of 
the case up to the order of Juage Jones on May 1, 1967. A 
further statement of the case involving the matters that 

were before the motions judge, George L. Hart, Jr., follows):= 


| 
The appellants filed a complaint againse the 


appellees asking for compensatory and punitive damages under 
Section 303 of the Taft-Hartley Act and under the ccmmon law 
of the District of Columbia for malicious interference with 
contractual relations and personal property. (JA 29-39). 

| 
Tho amended complaint was filed on Jawary 14, 1964. (JA29-2 
After certain dilatory motions by the appellees, an answer 
was filed. The case was inadvertently dismissed on October 6 


—I— 


1964, because the appellees' counsel had failed to apprise 
the pre-trial clerk that, at the request of appellees‘ 
counsel, the matter was to be continued. (JA 37 ). The 
case was promptly reinstated on October 19, 1964, and 
thereafter there was one dismissal on April 23, 1966, for 


failure of the appellants to comply with Local Rule 13. 


(Jk 37a ). The appellants promptly moved to reinstate 


case five days after the Notice of Dismissal and it was 
reinstated on January 7, 1966. (JA 38 ). 

The case then proceeded toward resoluticn 
it was pre-tried on February 21, 1966. (JA 41-45). A 
pre-trial order was filed, (JR 41-46), which required the 
appellants and appellees to exchange the names of witnesses. 
It also required the appeliants to supply appellees with a 
statement of damages by March 15, 1967, and each witness 
list was to be exchanged by March 22, 1967. (dA 41--46) . 
When the appellants had not complied with the pre-triai order, 
the appellees filed a motion to dismiss the case frem che 
jury calendar (the case was not a jury case) ené/or to dismis: 
for want of presecution for failure of the appellants to 
compiy with the pre-trial ozder. {JA 47 ). The matter 
came on for heering before Judge Jones con April 21, 1967, 
and on Lpril 27, 1967, the list of witnesses end the 
statement o2 damages weze filed by the appeilants, thus 
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fully complying with the pre-trial order. 


On May 1, 1967, Judge Jones denied the motion 


of the appellees to dismiss the cause for want of prosecution 
| 

but did remove the case from the ready calendar, the order 
| 


containing language showing that Judge Jones believed that 


the list of witnesses and the statement of damages had not 
| 


been filed (JA 52 ). The record will reflect that in truth 


and fact the witness list and the statement of damages were 
| 


filed on April 27, 1967, or 4 days prior to the order of 
May 1, 1967, signed by Judge Jones. | 


| 
Continued Statement of the Case 
Of Proceedings Before Judge Hart 


On November 6, 1967, the appellants sought to 
put the case back on the ready calendar (aa 54a ). Oppositior 
was made by the appellees who renewed theis motion to dismiss 
under Local Rule 13, alleging that the appellants were 5 days 
late in filing their certificate of readiness, asserting that 
it should have been filed six months after Juége Jones? 
order of May 1, 1967, or on November 1, 1967, when in fact it 
was filed on November 6, 1967. (JA 55-6 

On December 8, 1967, Miss Bunton, the pre-trial 


| 
commissioner, certified the case to the ready calendar and 


over-ruled the motion to dismiss for want of prosecution. 


Miss Bunton also noted that there was no entry on the docket 
dismissing the case for failure to file a certificate of 
readiness on November 1 and took note of the fact that one 
was filed on November 6, 1967. The matter was then put on 
daily assignment and was set for trial on January 9, 1968. 
The appellees’ counsel appealed from the ruling of Miss 
Bunton, pre-trial commissioner, and the matter came on for 
hearing before Judge Hart on January 5, 1968. 

During the course of the oral hearing before 
the motions judge, appellees* counsel purported to quote 
the pre-trial commissioner, alleging in substance thet the 
pre-trial commissioner had stated that Local Rule 13 was a 
house-keeping rule and of no consequence. The stenographic 
transcript of the hearing (JA 1-28) establishes that the 
trial juécge purported to take great perscnal umbrage at this 
alleged statement of the pre-trial commissioner. In the 
course of: his acrimonious reaction to this purported 
quotation of the pre-trial commissioner, among other things 
the motions judge accused counsel of, in effect, telling the 
Court to "go to hell" by their conduct of the case; and 


without any evidence before him, he stated thet the conduct 
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of counsel constituted a willful failure to comply with the 


pre-trial order. 
| 


When the Court further stated that the delay 


in the prosecution of this case would of necessity affect the 
memory of the witnesses, it was pointed out to him, in 2 
memorandum objecting to the proposed order, (JA 64-58), that 
the only witnesses to be cailed were the appellants' wit- 
nesses, since the appellees had filed no witness list in 
conformity with the pre-trial order. When it was pointed out 
to the Court that the basis of his ruling went back to matters 
which had been passed upon by Judge Jones in his order of 
May 1, 1967, the motions judge advised eeeraes that if he 
wanted relicf he could get it in the Court of Appeais. 

Prior to the signing of tne order, the 
appellants filed objections to the order ana attached the 


affidavit of the clerk in the assignment office, establishing 
| 

that the case was set for trial on January 9, 1968, cutiining 

the chronology of the case and setting forth that no continu- 

ances of trial had been obtained by the mealies and that 

January 9, 1968, was the first trial date set in this case. 

Tn order that the Court might have in the ocder, to be 

signee »y Judse Fart, a clear articulation of the status ci 

the record, appellants' counsel tendered an ordez setting 
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forth the exact status of the case, which the Court declined 
to sign and which is reflected in (JA 73-4 ). The court 


instead signed the order tendered by the appellees on 


January 8, 1968 (JA 75  ). The appellants' counsel filed 


a motion to vacate the order of January 8. 1968, reiterating 
the positions previously argued and setting forth the entire 
history of the case (JA 76-82). On February 1, 1968, the 
Court wrote a 9-page opinion, denying the motion to vacate 
(cA 89-97). This appeal follows from both orders, namely, 
the oréer of January 8, 1968, and the order of February 1, 


1963. 


Argument I 

The action of the motions judge in dismissing 
on Janvarv 8, 1968, a case set for triai on the merits cn 
January 9, 1968, is a flagrant abuse of discretion and 
his opinion denying the motion to vacate on February 1}, 
1968, is ai transparent attempt to justify nis unjustifiabie 
order of January 8, 1968, and is specifical contrary to the 
Court's ruling in Erich Rios Beidoux v. Eastern Airlines, 
suora iaying down the standards for a trial judge to 
exexcise in passing upon applications undex Rule 60(b) of the 


Rules of Federal Civil Procedura. 
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| 
In most appeals there are two sides to a 


question, even though one side may predominate in the logic 


| 
of its reasoning or in the weight of authority backing up 


| 
its contentions. This is a case, however, where despite 
the 9-page sophistic opinion of the court seeking to justify 
its unjustifiable actions, it becomes incumbent in the interes 
of justice for this Court to take quick and corrective action. 

The opinion of the judge, which we will 
address ourselves to later, has copious references to 

| 

matters which were not before him and which were not even 
considered by him in his order of Januery a, 1966. The 


| 
stenographic transcript reveals that the Court departed fxcom 


the logic and the compelling circumstances of the case by 


telzing personal umbrage or over-reacting to what the appeliani 
| 


contends was a mis-quotation by appellee's counsel of the 


pre-trial commissioner. We have placed before this Court in 
the appendix, the memorandum of the pre-trial commissioner 


written by her after she had been shown the stenographic 
| 

transeript cf the proceeding before Judge Hart on Januery 5, 
| 

| 

3.968. 


There was a narrow issue before Judge Hart whic! 
he has sua sponte expanded, as the steaographic transcript 


| 
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clsarly establishes. The memorandum and ruling of the 
pre-trial commissioner, which was obviously a sound, correct 
and just ruling, pointed out that the order of Judge Jones 
entered on May 1, 1967, was entered in response to the 


appellee's motion to dismiss for want of prosecution for 


the alleged failure of the appellant to comply with the pre- 


trial order, in that he had not filed the list of witnesses cr 
the statement of damages. Miss Bunton clearly pointed out 
that the order of May 1, 1967, signed by Judge Jones (JA 542 } 
refers to these documents as not having been filed, when in 
fact they had been filed on April 27, 1967 (JA 59 ). Thus, 
Miss Bunton quite logically reasoned that if Judge Jones 

had been eware of this, he would not have isgned the order 

of May 1, 1967, which removed the case from the ready 
calendar. 

Be that as it may, Judge Jones cid remove the 
case from the ready calendar and, therefore, pessed upon ali 
contentions in the record up to May 1, 1967, in support of 
the appellee's contention that the case should be dismissed 
for want of prosecution. 

This was an adjudication by Judge Jones on 
matters up to May 1, 1967, and the record will reflect +hat 
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the appellant did nothing to inhibit the prosecution of that 


case after May 1, 1967; and in act all appellant's actions 


after Mey 1, 1967 were designed to have the trial of the 


case and in fact a trial was set for January 9, 1968. 

Insofar as Rule 13 was concerned, when the 
appellant filed his certificate of readiness on November 6, 
1967, the case had not been dismissed pursuant to Rule 13, 
although the six month period had expired on November 1, 
the six months running from the date of Judge Jones’ order 
on May 1, 1967. 

With these matters before Miss Bunton and the 
docket showing that the case had not been dismissed and 
exercising her discretion as the pre-trial commissioner, she 
certified the case to the ready calendar and denied the 
application to dismiss for want of prosecution. (JA 5S 
As the stenographic transcript reveals, the motions judge, in 
reacting to the mis-quotation of Miss nto went off on 2 
tangent and entered the astounding order he aia enter 24h 
hours before the case was to be tried. The attitude of the 
trial tudge in ruling, we suggest in anger, was aivested of 


any calm judicial consideration of the seriousness of what 
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he was about to do and he seemed more intent upon placing on 
the record that a case filed in 1963 (and in this respect 


its characterization is inaccurate) would be tried before 


1968. We call the Court's attention to the stenographic 


transcript (JA 1-28 ) in particular the manner in which this 
Court disposed of this case. (JA 24 ). 


"The Court: When counsel intentionally 
violate an order of this Court, I would not 
then take it that the removal of a case 
from the ready calendar would be inad~ 
vertent, because I can think of few 

things worse than a simple telling the 
Court, in effect, to go to heli, we 

won't chev your order. 


"M+, Ahern: But vou are, in effect, 
overruling Judge Jones, Your Honor, when 
the matter was before Judge Jones. 


“The Court: Now do we know he errcene- 
ously believed it? 


"Mr. Ahern: It is apparent if vou read 
his order. The statements of witness 
lists and of damages not having been 
filed, and they were filed, they were 
filed April 27th. 


“The Court: At the time of the hearin 
had they been served on counsel? 


"Me. Ahern: If they were filed on 
April 27th, I would assume —— 


"The Court: I didn't ask you to assume. 


"Mr. Ahern: I @idn‘t hand-deliver then, 
Your Gonor. 
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"The Court: All right. Is there any- 
thing else you wish to say for the 
record? 
"Mr, Ahern: Yes, I do, if Your Honor 
will indulge me a second. It does take 
me by surprise. 


I think the record shows, Your Honor, 
that No. 1, and I want to make it 
clear that I pointed this out to you, 
that Judge Jones' order of May 1st 
removed the cause from the ready 
calendar. I filed the appropriate 
pleading in this court to put at back 
on the ready calendar. 
"The Court: Did you ask Judge Jones to 
rescind his order because it had been 
inadvertently and improperly issued? 

| 
"Mx. Ahern: I wasn't in the case. And 
you ask me did I, I say no. | 


"The Court: Did you or did any counsel 
for the plaintiff? 


"Mr. Ahern: No. 


"“he Court: Ail right. 


"Mr, Ahern: The case was removed from the 
ready calendar. When the witnesses state- 
ments were filed and the list of camzges 
were filed, the appropriate papers were 
filed to put it back on the ready calen- 
dar. An objection was filed by Mr 

McBurney. The matter went to Miss 

Bunton. Ac that time Rule 13, and I 

think Your Honor should know that, is 

not operating. I was not under any 
circumstances under any requirement, 

so I am right back where i was hefore 


Judge Jones‘ order. 
<A | 


So what you, in effect, are doing, you 
are saying Judge Jones, you were wrong, 
you shouldn't have removed this from 
the ready calendar. 

"The Court: I do not think Judge Jones 
was wrong. I am not saying Judge Jones 
was wrong. 


I think you have your position on the 
record. 


I will dismiss the case for want of 

prosecution. You may appeal it and 

get your relief upstairs, if it is 

proper." 

Counsel treated the apveliee's motion as 
frivolows and was astounded at the action cf the motions 
judge; and, therefore, requested the Court to delay signing 
the orcer so that the pre~trial commissioner could be 
informed cf the stenegraphic transcript, since she hac heen, 
in appellant's view, improperly quoted and which gave rise 
to the illogical caper cf the trial judge in dismissing this 
case. 

In the event tte court was determined to sign 
an order immediately, appellant's counsel tendered an order 
which set forth fully the exact status of the case przsuanc 


to the docket entries and which reflected the imainent txriai 


of «his case on January 9, 1968. (JA 73-4 ). Tho court 
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| 
declined to sign such an order and signed the order tenderea 
| 


by the appellee's counsel, which merely dismissed the case 
for want of prosecution without setting forth the exact 
status of the case in the order. 

Therefore, hoping the Court would reconsider 


its precipitous action, the appellant filed a motion to 


| 
vacate the order of January 8, 1968, and set forth the 
| 


chronology of the case, including the memorandum of the 
pre-trial commissioner, and attached certain exhibits {JA 76-92 ). 


showing that the first dismissal on October 6, was directly 


and solely attributable to the actions of the The 


motions judge apparently confronted with the soundness of 


appeliant's position, filed a 9-page cpinion, which with all 
respect to the Court, is simply a hoot-stzrap operation 
attempting to justify his unjustifiable order of Jenuery 8, 


1968. Like all boot-strap operations, the factors vpoen which 
\ 


he relied nct only were not present when the original ruling 
| 
was made, but an analysis of them shows now fallacious they 


are. 


As the stenographic transcript reveals, the 
Court usurped and overruled the ruling of gudge Jones, 4 
| 


juéce of equal jurisdiction, and thus violated the law of the 
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case, and law of comity, with respect to any and all actions 
of the parties up to May 1, 1967. There were no acts after 
May 1, 1967, upon which the Court could base its decision, 
and so, accordingly, his memorandum opinion of February 1, 
1968, is erroneous, when he sought to go back to the begin- 
ning of the action to try to establish the appellant had not 
pursued his case with reasonable diligence. In the first 
instance, this matter was not before him, but an analysis cf 
the opinion will illustrate its deficiencies. 

Pages 1 through 7 of this opinion are the 
painstaking attempt by the Court to summarize the history 
of the case, all of which was before Cudge Jones when he 
ruled on May 1, 1967. There are many omissions in these 
first 7 pages, and we will confine ourseives to point out 


an@ illustrate the extent <o which the court went in trying 


to establish some basis for the discretion he purported to 


exercise. In this connection, 2% page 1 of the opinion, he 
points out that the suit was not filed until October 1, 1953, 
two years after the acts complained of occurred. ie had 
absolutely no justification in citing t.is as an instence, 


since the appellant was well within his right in filing 


his action any time within the statutory period allowed him. 
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In this case where the damages were prospective and 
difficult to ascertain, there would be added justification 
for waiting until the last minute. This again| illustrates 
how hard-pressed the court was in its attempt to charac- 


terize this case as one of procrastination and/ delay. This 


fact was not even raised by the appellee in any of his 
pleadings. | 
| 
Pages 2 and 3 of the opinion deal with minus- 


cule defects having no substantial bearing on the progress 


of this case toward trial. 
| 


Pages 8 and 9 of the opinion deal with the 


very limited matters which were before him. 


In the judge’s attempt in his opjinicn to 


Sustify what he had done, he made the same error referred 
i 


to at the hearing of Januezy 5, 1968. He refers to the 


prejudice which resulted by the delay in the prosecution of 


da grow 


this case in that the witnesses’ memories woul 


"Gimmer and dimmer." This is referred to in the transcript 


(O15 ). It is significant to note that it had been 
| 
called to the trial judge's attention thac the appelice had 
filed no list of witnesses and, therefore, the only witnesses 
| 


that could be prejudiced by the celay were the appellant’s 
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witnesses. It is interesting to note that the court in an 
attempt to justify its ruling is strangely silent on the 
fact that the! only prejudice that could have inured in this 
case by any delay was to the appellant, since the appellee 


had no defense on the merits. As the record reveals, there 


had been an injunction issued in the case of Panello v. 


Warehouse Employees Union Local 730, Civil Action 2685-61, 

which determined the issues of fact; and thus this was a 
case before the motions judge in which the appellant would, 
as a matter of law, have obtained a judgment, and yet this 

very powerful factor to be considered,nowhere appears in 
is opinion. 

'One must conclude from the comments of the 
moticns judge on January 5, 1968, that there was an over- 
concentration and defensive rezction to the long delays 
that ensue between the filing of a complaint and the trial 
on the merits. It is apparent from the remarks of the 
judge that he sought to place the blame for this delay on 
counsel. We ‘see no purpose in responding to this, for the 
record will speak for itself, both as to the nistory of this 
case an@ as to the status of the docket in both civil and 


criminal cuses. 


It is difficult to use restraine 


in attacking the opinion of the Court, since mo considera- 
i 

tion at all was given to the fact that if this motion had 

not come up on Friday, if it had been continued, the case 


would have been tried on the merits; and woulé anyone 
sitting in judgment of this record conclude that any trial 
judge would have allowed the appellee to seat the wind- 
fall that he acquired by this ruling -- a dismissal of a 
case on the eve of its trial when he had no defense to the 
| 

merits and when the only witnesses who could have appeared 
in the case would have been the appellant's witnesses. 

The cases involving dismissal for want of 
prosecution concededly involve discretion of the trial judge 
which will not be distuzsted by an appeilate court unless 
an abuse is shown. We suggest that the 9-page opinion in 
this case attempts to place before this court 
ing to justify the exerc.se of the motion judg 

We have pointed out that pages 1 through 7 of 


the trial Court's opinion were not even argued hefore the 


Court and o£ which the Court wo > SS S.C AALy wes net eve 

\ 
cognizant when it ruled, anc that in any event none of them: 
giving tnem all the import that tne Coazt seeks to piace upon 
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them, justify the action of the Court in this case. The 
ction of the trial judge in its ruling of Jenuary 8, 1958, 
and in its ruling of February 1, 1968, when it failed to 
correct its error pursuant to Rule 60(b) of the Federal 
Rules cz Civil Procedure, was an 2>use of Giscretion. 

The citation of the cases for cismissal for 
want of prosecution serves little or no purpose since each 
ease turns on its own facts. It is interesting to note from 
all the cases cited below, the appelleat's counsel, having 


searched both the federal and s authorities, has found 


no instance in which a case has been Gismissead for want of 


presecution,on the eve of its trial on the merits, for 3a 
iy 


violation of an order, which had heen completely complied 
with subsequent theretc. Whatever may be the reasoning for 
th : 2c Qaoes not appear on the record. 
of this file can justify 
whet this judge has Cone. t Zso no answer for the 
3udge to, in abrupt terms, advise counsel shat 
ne can correct it upsta-rse he richt of a 
itigant to his day in Cow:t is =n Sm™me-tant aac ew stantial 


Xi ean be forfeived when in-:. ac3dblic 


present, but judicial ric-pickin, in an attempt to justifv 
3 ps 
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! 
an improper crder snould not serve as such a basis. The 
appeliant in this case has been seriously prejudiced by 
-fg.2 eaters Een ee 
this unjustified order, and cander requires SESE much of 


the opinion appears devoted to an apologia in justifice +icn 


for the time lapse between complaints and irial lof law 
| 


suits in this jurisdiction. In this connection, this 
| 
| 


decision is unjust and without factual basis to) suppo=t it. 
and we think is governed by the ruling in Ss 


240 F.2d 669,-wherein this Court said: 
"In final enalysis, a Court has the 
responsibility to do justice between 
iran and man; and generai princi iples 
cannot justify denial of a party’ s 
day in Court except upon a serious 
showing of wilfull neglect." 
| 
The court went on further to say in Gill v. Stol.ow, supra: 


"Nevertheles> we are constrained to 
concizé2 .aat the record, however 
belatediv ¢id show bonea-fide ill-health 
and a real attempt to comply with the 
Court's order thereafter -— circums tances 
which demonstrate that Harry's agfault, 
whatever its extent was not proverly 
to be characterized 2s wilizal. Tie 


Considering the #2 mez vacntion and 

the Couxt's calendar, t: °: aowbtiul 
that any rea]. delay in th2 trial) wourd 
have ensued from a decision to take his 
tcestimony -- certainly not one of years, 


which we now envisage as the result 
of ovr necessary reversal." 


In determining whether a court is justified in 
Gismiesing a case for want of prosecution, the facts and 
history of each case are controlling, such that prior cases 
Gealing with instructions of Rule 41(b) are not of much 


assistance. We do call the Court's artention to the c2se of 


Besker v. Safelite Glass Corp., 244 Fed.Sup. 625 (1965), 


a 


wherein the Court stated: 


“The power to invoke the sanctions of 
Federal Rule 41{>) ‘is necessary in 
order to prevent undue delays in the 
disposition of pending cases end to 
avoid congestion on the calendars of 
the District Couzts.’ Link v. Wabash 
RR Co., 370 U.S. 629-30, 82 S.Ct. 1382, 
We_recocrize that cisnissal is 2 harsh 
sanction and should be utilized only 
in extreme cases. Meeker v. Rigley, 


324 F.2€ 209 .19 Cir 1963)" 
As tne record in this case shows, the appellent 
was Going evervthing vossibie to have his case tried, and 


5 was 24 hours away from having it tried. Therefcre, 


the cecisicn in J. S. v. Myers. 38 PRD 194, has special 
apolication to this case: 


"Where a plairtiii is +s :ently pros2- 
cuting his chzim with <ssonabie diligence, 
the action cannot be «a:smissed pecause at 
some earlier time «ne plaintiff failed to 
act with diligenze. Roliins v. U.S., 286 
F.2@ 761 (9 Ciz 7.962)." 
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We also call the court's attention to the 


general rule as laid down in Sandee Mfg. Co. v.- Rohn and 


Haas Co., 298 F.2d 41: | 


"No exact rule can be laid down as to 

when . Court is justified in dismissing 

a case for failure to prosecute. sach 

case must be looked at with regarc to 

its own veculiar procedural history and 

the sittuacion at the time of dismissal." 
| 


The motions judge's opinion mé.kes no veferenice 


to the fact tnat appellee had no dafense 9 shis ¢c7s¢, thet 
| 
the cate was on the eve of trial zad that this dis 

v 


forever bars the appellant from his day in Court 
statute of limitations has rvn. ™Miis was pointe 
sfer Servirze, Inc., 302 F. 

Court said: 


tse vlLaiutiff finds herself | 
situatici. Although the Court's | 
-=jticisn was directed to all three 
attorneys * * * it is tie plaintirt 
uno hes been penalized. She has not 
had her day in court and if the order 
stands, she wili not heve hed her day 


in Court as the statute c= limitations 
has run. * * *" 


It is chus 
it was an abuse of disc. 


kt signed on January 8, 


When the court was presented with the appellant's 
motion to vacate under Rule 60(b), the whole chronology of 


the case was then before the Court and the ruling of the 


motions judge in refusing to vacate this judgment on Rule 69{0), 


is contrary to this Court's ruling in Erich Rios Bridowx v- 
Eastern Airlines, supra, wherein this Court stated: 


“But the rule does bring to bear a 

more liberal attitude than pertained 
before its adoption. Hlapprott v. 

U.S., 335 U.S. 601, 69 S Ct 324 [cpinioz. 
of Mr. Justice Black in which Mr. Justice 
Douglas joins]. It is.there said et paces 
614-615, 69 S Ct at page 390, that the 
‘other reason' clause of Rule 60(b) 

‘to which we have referred, n.3 supra, 
lenables a Court to vecate a judgment 
whenever such action 'is appropriate 

to acccmplish justice.' This discretion 
‘which undoubtedly resides with the trial 
judge must >e considered with this in 
mind as well as the principle that 

kkk “since Courts universally favor 

‘trial on the merits, slignt abuse of 
jiscrecion in refusing to set aside a 
‘default judgment is sufficient to 

justify reversal c= he order." Madison 
v. Petrie Tractor & Equip. Co., 106 Mont. 
382, 77 P.2d 1038. Manos v. Fichenssher Mun 
App. D.c., 72 At 2d 791. See also Tozer 
v. Charles A. Krause i‘..-ing Cc., 169 #.2¢ 
at page 245, 3 Bezron & Holyort Fedaril 
‘Practice & Proce wre, Ec 1523.° 


‘This passage of tile ~cgment referzeaa to 
the motions judge's opinion kas no force in effect when it 


is seen from this record that tie eniy witnesses to be 


produced wex=: going to be appellant’s. 


the lenowage of this Court's decision in Rankin » 


Pros., inc., 2290 F.24 55 has special 


"There is strength in appelice's | 
argument that it might be prejudiced 
by the passage of time, but this | 
argument is not sufficiently supported 
factually to overbaiance the certdinty 
of prejudice to appellate if deprived 
entirely of a retrial es authorized 
by our previous decision." 
In the last enslysis, waile the cise is 

wholly distinguishable on its facts, we call the Court's 


attention te che language of Mr. Justice Black dissenting 


ca chic 


Wabash RR Company, supra, wherein he| 
"Tt is true that by its ruling today 
the Court finally puts an end to this 
case, and thus clears it from all 
federal doc:ets; but in view of the 
fact that the merits of the case | 
have never sear rccachec, 7 cannot 
believe that there should be too 
> sh veroicing at this fact. ‘The 


| 

| 

| 
end result of the procedures adopted 
here has been that much time has 
beer. wasted ana yet no justice has 
been done." 


| 
We would also wisn to Dat Out that the 
action of the judge, in aéditio. te be 
the cases cited above, was cey..a:nl, « “ross 


comity end the law of the cace, 


this record. There can be no question bet that the action 


of Judge Hart was a review and an overruling of the order 


of Sudge Jones cf May 1, 1937. Setting aside whether he 
would technically have the power to do so, it certainly 
violates this comity and rule of the case, which has been 
appliecé in this jurisdiction. 

Thus, the action of the judge in initially 
Gismissing the case for want of prosecution was an abuse of 
@iscretion. His refusal to correct this error when 
application was timely met under Rule 60(b) of the Rules of 


Federa]. Civil Procedure, was iikewise an abuse of discretion. 
CONCLUSION 


WHEREFORE, in light of the above, this Court 


should reverse the judqment of the Court below. 


————————$————— 
Albert J. Ahern, Jr. 

1200 - 18th St., N.wW. 
Washington, D. C. 


Tohnn K. Pickens 
773 Washington Building 
Washington, D., Cc. 
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QUESTIONS PRESENTED 
i 
1. Was the action of the District Court Judge, in 
dismissing Plaintiff's suit for failure to prosecute, an abuse 


of discretion in view of the Plaintiff's repeated disregard of 


| 
and failure to comply with the Orders and Rules of that Court? 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RAYMOND SHEAFFER, et al. 
Appellants 
Vv. 


WAREHOUSE EMPLOYEES UNION, 
LOCAL 730, etc. 


Appellees 


BRIEF FOR APPELLEES 


Jurisdictional Statement 


The Appellants filed a complaint against the Ap- 


pellees on August 19, 1963, seeking compensatory and punitive 


damages under! Section 303 of the Taft-Hartley Act and the com- 
mon law of the District of Columbia, for acts alleged to have 
occurred during July to August 25, 1961. 

On January 8, 1968, the District Court dismissed 
the suit against Defendant Union because of the Plaintiff's 


failure to prosecute. The Court subsequently refused to 


vacate its Order of January 8, 1968, and this appeal is from 


the Court's refusal to vacate the above Order. 


Statement of the Case 
: | 
STATEMENT OF THE FACTS INVOKED | 
This action arose out of a labor dispute between 
Appellant, some times referred to as the Company, or Sheaffer, 
and Appellee, Local 730, sometimes referred to as the Union. 
The Company filed a suit for compensatory and 
punitive damages, under Section 303 of the Taft-Hartley Act 
and the common law of the District of Columbia, alleging 
malicious interference with contractual relations and personal 


property (J.A. ). An Amended complaint was filed on 


| 
January 14, 1964, concerning the alleged incidents of July 


and August of 1961, (J.A. Ne 


The case was dismissed on October 6, 1964, for 
failure to prosecute (j-Anmun) but reinstated on October 19, 
1964, because the dismissal was occasioned by mutual mistake 
of the parties (J.A.__si). : 

On April 19, 1965, the suit was again dismissed for 
failure to prosecute, the Appellant having fated to comply 
with District Court Rules, Nos. 11(d) and 13(J.A. ys 

On April 28, 1965, the Appellant filed a Motion to 
Reinstate its suit (J.A.___), which was opposed by the 
Appellee (J.A.___—_+). ~=s«‘ The matter did not come to hearing until 

| 
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January 7, 1966, some eight months later (J.A. ), on 


which date the suit was reinstated, and the six month period 
of Rule 13 commenced to run. Plaintiff had failed to file 
a Motions Card. 

The Plaintiff filed a Certificate of Readiness 
on June 20, 1966, (J.A. ) and eight months later on 
February 21, 1967, a Pre-Trial hearing was held and an Order 
issued (J.A.___). 

Under this Order Plaintiffs were to supply 
Defendants the former's computation of compensatory damages 
by March 15, 1967, (J.A.__i+)«. 

Defendants, on April 7, 1967, filed a Motion to 
Dismiss or in the alternative strike from the calendar as the 
Plaintiffs had failed to abide by the Order of the Pre-Trial 
Examiner (J.A._—). «= Plaintiffs were mailed a copy of this 
Motion. Plaintiff filed no opposition to the Defendants Mo- 
tion, and in fact did not appear before Judge Jones to present 
oral argument at the hearing held on April 21, 1967 
(J.A.____—_+), and on that date Judge Jones ruled that the case 
be struck from Ready Calendar (J.A.__).. 

It was not until April 27, 1967, six days after 
the Court's ruling that the Plaintiffs furnished the Defend- 
ants with the information required by the Pre-Trial Order of 
February 21, 1967, approximately six weeks later than directed 
by the Order. 


| 
On May 1, 1967, Judge Jones signed an Order based 


upon his ruling of April 21, 1967 (J.A. ), and the six 


month Rule again commenced to run. 


II 
Proceedings Subsequent to Judge Jones! 
Order of May 1, 1967 

More than six months after Judge Jones signed his 
Order of May 1, 1967 (J.A.__), specifically on November 6, 
1967, Defendants were served with a Certificate of Readiness 
(a= and a notice of appearance that another attorney 
was now associated in the case for the Plaintirr. 

Defendant on November 16, 1967, filed an Opposi- 
tion to the Certificate of Readiness and a Motion to Dismiss 
(J.A.___+), asserting among other arguments that Plaintiff 
had once again failed to comply with the Rules of the Court 
and stood automatically dismissed. | 

This matter of opposition was referred to the 
Pre-Trial Examiner and she denied Defendant's Motion and 
recommended that the case be reinstated (Si. Nspeeee) = 

On December 12, 1967 (Defendant filed Objection 
to the Examiner's Recommendation of December 8, 1967, and 
asked that the cause be dismissed under Rule 13 Cj-A2e=)e 
The Court, in its Order of January 8, 1968, granted Defend- 
ant's Motion (J.A.___). + Plaintiff subsequently filed a 
Motion to Vacate which was denied (g.a.___) ana from that 
denial has appealed to this Court. | 


ete 


ARGUMENT 
This matter deals with the Interpretation placed 
upon Rules of’ the United States District Court for the Dis- 
trict of Columbia and whether such interpretation constituted 
an abuse of discretion. The pertinent Rules and parts of 


said Rules read as follows: 


RULE 13 


DISMISSAL FOR FAILURE TO PROSECUTE 
(Revised June 27, 1961) 


(a) DISMISSAL WITHOUT PREJUDICE: NOTICE OF:, 
WARNIN 


"If a party seeking affirmative relief fails for 
six months from the time action may be taken to comply 
with any law, rule or order requisite to the prosecution 
of his claim, or to avail of a right arising through the 
default or failure of an adverse party, or take other 
action looking to the prosecution of his claim, or to 

’ file a certificate of readiness under Rule 11(d) within 
six months of the date the action is called on the call 
of the civil calendar, the complaint, counterclaim, cross- 
claim, or third-party complaint of said party, as the 
ease may be, shall stand dismissed without prejudice, 
whereupon the Clerk shall make entry of that fact and 
serve notice thereof by mail upon every party not in de- 
fault for failure to appear, of which mailing he shall 
make an entry. One month prior to the termination of the 
six month period the Clerk shall warn the dilatory party 
by mail that his claim will stand dismissed if he fails 
to comply with this rule, making an entry in the docket 
of the mailing. (Revised June 27, 1961)." 


(b) "FAILURE TO WARN: EFFECT. A failure of the 
Clerk to give the warning as above provided will not af- 
fect the running of the six months' period or otherwise 
relieve a party from operation of this rule." 


RULE 11 
CALENDARING AND ASSIGNMENT OF ACTIONS: CERTIFI-~ 


CATE OF READINESS: CALL OF THE CIVIL CALENDAR: ASSIGN- 
MENT COMMISSIONER, ETC. (Revised June 25, 1958) 


os 


(4) "CERTIFICATE OF READINESS. After a civil 
action is at issue and placed on the general calendar, 
any party thereto not in default may file and serve a 
certificate of readiness. Such certificate shall consti- 
tute a representation that all discovery has been com- 
pleted and that the case is actually ready for trial. 
Within ten days thereafter any other party to the action 
may file objections to the certificate of readiness. If 
no objections are filed within ten days, the action shall 
be placed on the Ready Calendar. If objections are filed 
within said period, the party objecting shall at the same 
time provide and deliver to the Clerk a motions card cal- 
endaring same. In the event no motions card is provided at 
the time objections are tendered for filing, the Clerk 
shall refuse to accept the objections for filing. If 
the Motions Court overrules the objections, the action 
shall be placed on the Ready Calendar. If the Motions 
Court sustains the objections, the action shall not be 
placed on the Ready Calendar, but in that event another 
certificate of readiness may be filed byjany party at a 
later date, and such certificate shall be subject to the 
same procedure. (Revised April 4, 1962)" 


Defendant Appellee, by and through its Counsel, 


verily affirms that it did not at any time, directly or in- 
directly, misquote the Pre-Trial Commissioner, The statement 
made by Counsel in open Court to Judge Hart was a true and 
correct representation of the position taken by the Pre-Trial 
Commissioner. 

Defendant Appellee acknowledges that its Motion to 
dismiss for failure to prosecute was in fact granted several 
days before the matter was to go to trial. However, this fact 
in and of itself does not constitute an abuse of discretion on 
the part of the trial Judge. Since there must be a passage 
of time between the filing of a motion and a hearing on said 
motion, the time and instance of the granting or denying of a 
motion and its relationship to a trial date 1s of little im- 


portance. 
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Appellee respectfully points out to the Court the 
numerous occasions upon which Plaintiff Appellant could have, 
if not should have, filed a Certificate of Readiness. That 
the Appellant permitted its case to be dismissed for failure 
to prosecute is obvious from the record. The filing of a 
Certificate of Readiness on November 6, 1967, does not vitiate 
its failure to proceed as required by the rules. 

Rule 13 of the U.S. District Court for the Dis- 
trict of Columbia requires a Plaintiff to file a Certificate 
of Readiness under Rule 11(d) within six months of the date 
the action is called ......", for the case shall stand dis- 
missed without prejudice." Since the latest of a series of 
failures to proceed must be measured from May 1, 1967, we 
Giscover from the record that no certificate was filed until 
November 6, 1967, a point in time six days later than the 
time limitations permitted by Rule 13. Since the Appellant 
stood automatically dismissed under the immediately above re- 
ferred to rule, procedurally it should have filed a Motion to 
Reinstate. This it did not do and while the record reflected 
that the Pre-Trial Commissioner disagreed with the argument 
presented by the Appellee herein, the District Court Judge in 
his order recognized the apparent willful, if not negligent, 
failure of the Appellant to proceed. 

It is respectfully suggested there are numerous 


dismissals for failure to prosecute. The failure to comply 


with the Pre-Trial Order of February 21, 1967, not only war- 


rants the dismissal of this cause for failure to prosecute but 


=F = 


in fact borders upon contemptuous attitude of the Court itself. 


The fact that since November 6, 1967, a new attorney has be- 


come associated with the case and has actively filed numerous 


documents, motions and appeals, does not now cure the failure 


of the Plaintiff to have proceeded with due diligence. Defend- 
ant Appellee respectfully points out to the Court that the 
cases cited by the Appellant all recognize the right of the 
Trial Court to dismiss the cause for want of Bensaontion and 
also recognize that under Rule 60(b) of the Federal Rules of 
Civil Procedure that the relief permitted under this Rule 


is basically equitable in nature. 


While Appellant in its motion has unleashed an 
attack upon the District Court Judge's attitude in issuing 
his Orders of January 8, 1968, and of Februury 1, 1968, it 


has failed to establish that the factual chronological history 
| 
| 
| 
The power of a Court to dismiss a cause of action 


of the case is not as outlined herein. 


for want of prosecution is inherent and the exercise of this 
inherent power is not per se an abuse of discretion. (See 
Link v. Wabash R.Co. 370 US 626). : 
It is submitted by Appellee that to reverse the 
action of the District Court Judge would be td make a nullity 
of the rules which the District Court has adopted for its 
orderly operation. Either the rules are to be observed or 


the constant and repeated failure to abide by said rules would 


cause chaos and delay in the orderly administration of justice. 
Criticism has been directed to the administration 
of justice because of the large backlog of cases on the docket 
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in many Courts and rules have been adopted by the Court in 
order to expedite cases before it. That this case was not 
expedited must rest solely upon the shoulders of the Appellant 
Plaintiff. The recent activity engendered by the Appellant 
does not in any way correct its previous failure to prosecute. 


The Order of the District Judge at this juncture of the mat- 


ter, dismissing for failure to prosecute does not constitute 


an abuse of his discretion. 

Appellants cite Gill v. Stolow, 240 F 2d 669, 
Meeker v. Rigley, 324 F 2d 269 (10 Cir 1963) and Sandee Mfg. 
Co. v. Rohm and Haas Co. 298 F 2d 41. We believe an applica- 
tion of the fact situation herein to the above cases is clear 


justification to support dismissal of the Appeal. 


CONCLUSION 
WHEREFORE, in the light of the above, this Court 
should dismiss the Appeal and sustain the judgment of the 
Court below. 


Respectfully submitted: 


John J. McBurney 
908 Warner Building 
Washington, D.C. 20004 


James F. Carroll 
908 Warner Building 
Washington, D.C. 20004 


